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DECISION AND ORDER

This matter was referred to the Ofice of Adm nistrative Law
Judges for determnation under the procedures nmandated under
Reorgani zati on Plan No. 14 of 1950 (64 Stat. 1267), Section 110 of
t he Housi ng and Comunity Devel opnent Act of 1974 (42 U.S.C. 5310)
and the applicable regul ati ons pronul gated pursuant to the Davi s-
Bacon Rel ated Acts, 29 CF.R Part 5, Sections 5.1(a)(46), 5.11(b)
and 5.12(a). The initial Oder of Reference was issued on
Septenber 14, 1993. A Notice of Hearing was issued by Judge
Rosenzwei g on June 22, 1994, setting a hearing date of August 23,
1994. On August 4,1994, Judge Rosenzweig issued a Pre-hearing
Order. On August 19, 1994, Judge Rosenzwei g i ssued a Notice of Re-
Schedul ed Heari ng and Pre-Hearing Order whi ch postponed t he Heari ng
until Novenber 1, 1994. On Septenber 1, 1994 this case was
reassi gned to the undersigned.

A hearing was held on Novenmber 1 and 2, 1994, in Boston
Massachusetts. At the hearing Administrative Law Judge’s exhibits
1 through 13, Solicitor’s exhibit’s A through O and Respondents’
exhibits 1 through 5 were adnitted into evidence.' Subsequent to
the hearing both parties filed briefs.? This decision is rendered
after full consideration of the entire record herein.

P “ALIX" refers to the Administrative Law Judge's exhibits,
“PX’” refers tothe Solicitors exhibits (the exhibits are desi gnated
as PX as they were referred to as Plaintiff’'s exhibits at the
hearing), “RX’ refers to the Respondent’s exhibits, and “TR’ refers
to the official transcript of this proceeding.

2 These briefs are hereby received as Solicitor’s exhibit P
and Respondent’s exhibit 6 respectively.
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BACKGROUND

This case involves various alleged violations which occurred
in connection with the Quincy Center |nprovenent Phase Il Project
(hereinafter the Quincy Center Project).

In the late 1950's, several nenbers of the Derbes famlies
began a small paving business which eventually developed into
corporations called Derbes Bros. Construction Co. Inc. and Derbco
Aut onotive (hereinafter referred to as the Respondents)® to engage

in the construction business. On June 26, 1992, Derbes Bros., Inc.
was awar ded a contract by the Gty of Quincy, Massachusetts to pave
various roads and install sidewalks in downtown Quincy. The

Solicitor alleges, in sum that during the course of this project,
Respondents falsified certain payroll records and attenpted to
conceal payroll records fromthe Departnent of Labor investigator
and that these acts, along with the Respondents’ history of two
prior violations warrant the debarnment of the Respondents from
federally funded projects for three years.

Respondent s began as a smal |l | andscapi ng conpany in 1957. (TR
224) The Respondents gradual | y began perform ng pavi ng projects and
i ncreased their enployee conplenent. By 1970, Derbes Bros. Inc.
had signed coll ective bargai ning agreenents with Local 133 of the
Laborers I nternational Union of North Anerica (hereinafter Laborers
Local 133) and Local 4 of the International Union of Operating
Engi neers (herei nafter Operating Engi neers Local 4).* (TR 231-232)

In the 1980's, Respondents began to perform public works
projects. In 1982, Respondents were audited by the Departnent of
Labor (hereinafter DOL) for alleged Wage & Hour and Davi s-Bacon
vi ol ations, including allegations that enpl oyees were not properly
paid for work on Saturdays. Respondents agreed to reinburse
enpl oyees a total of $469 and $915 to settle these charges. (TR
191)

Respondents continued to expand to the point where they were
abl e to undert ake bot h public works contracts and non-gover nnent al ,

3 Al t hough the Solicitor’s conplaint specifically names Derbes
Bros., Inc., Toffee Derbes, Richard Derbes, Franklin Derbes, and
Robert Derbes, the allegations include the records of Derbco and
the activities of the Derbes brothers in running both corporations.
Therefore | have included all of the naned individuals and both
corporations when referring to the Respondents.

* These collective bargaining agreenents did not cover the
enpl oyees of Derbco.



commercial work at the same tine. Although being a signatory to
two union contracts, Respondents were able to enter into an
arrangement with both Laborers Local 133 and Operating Engi neers
Local 4, which allowed them to operate as a “double breasted”
conpany. This in effect neant that when working on all public or
union work the enployees were paid union wages and benefits.
However, when working on private, non-governnmental or conmerci al
work, the enployees received a lower rate of pay and did not
recei ve paynent or credit for union health and welfare benefits.?
Fromtime to tinme, the unions would audit the Respondents’ payrol
records to ensure that all public, i.e., union work was being paid
at the union rate and that paynents were being made to the
appropriate union health and welfare funds. According to the
Respondents, at sonme point in the 1980's the union auditors
suggested that the Enployer, in order to avoid any confusion, use
a separate, non-union payroll for all private work. The auditors
expl ained that any and all work reported on the union payrol
requi red the paynent of union wages and benefits. The Respondents
agreed and proceeded to record all public work and/ or uni on work on
the Derbes Bros. payroll and all private, non-union work on the
Derbco Inc. payroll.® (TR 238-239) The union representatives who
testified stated that it is comon practice in the construction
i ndustry to operate “double breasted,” that enployees are often
transferred between jobs during the day and that the union in
effect “looked the other way.” (TR 314-315, 322-323,327-331) At
the time of the hearing, Respondents had approxi mately 20 enpl oyees
on the Derbes Bros. payroll who were seasonal and 5 enpl oyees on
t he Derbco payroll who worked the entire year. (TR 231)

In Novenber 1988, a second DOL investigation of Respondents
took place. The investigator was Richard Daley. M. Daley, the
DOL Assistant District Director, testified that he had been a DOL
i nvestigator from1975 to 1990. The 1988 i nvesti gati on covered the
period from1986 to 1988. It was all eged that the Respondents had
viol ated the Fair Labor Standards Act and the Davis Bacon Rel ated
Acts by falsifying payroll records and failing to properly pay
overtime and the prevailing wage. The investigation focused on
the practice of requiring enployees to report to the shop by 7:00
a.m The enpl oyees were then allowed to have coffee and prepare
for the work day, but did not begin being paid until they boarded
Respondent’s trucks at 7:30 a.m According to the investigator,

> This proceedi ng and deci sion does not concern the legality
of this arrangenent or any possible violations wthin the
provi sions of the National Labor Relations Act, 29 U S C 8151

et seq.

® The record is not clear as to what the Derbco payroll was
used for prior to this tinme or to what extent subsequent to this
time Derbco had its own enployees who were not engaged in the
pavi ng busi ness.



Respondents were in violation of the Fair Labor Standards Act and
the Davis Bacon Act. He testified that Respondents had two
separate payroll records, one of which dealt only wth cash
di sbursenments. Respondents paid a total of $16,200 to settle these
charges. According to the investigator, during a conference with
t he Respondents they were told that “debarnment was a possibility.”
(TR 183-189)°

FACTS

In 1992, Respondents were awarded the contract for the paving
and sidewal k work on the Quincy Center Project. The value of the
initial contract was approxi mately $700, 000 but this was increased
to $1,300,000. (TR 228) Wrk on this job conmenced on July 20,
1992 and was conpl eted by COctober 10, 1992. (TR 264, 310) Sone of
the work on this project involved the erection of brick flower
cont ai ners. Respondent assigned this work to its enployees who
were nenbers of Laborers Local 133. During the course of this
project, a person identifying hinmself as a business agent for the
Bri ckl ayers Uni on approached t he Respondents and demanded t hat the
brick work on the Quincy Center Project be assigned to nenbers of
the bricklayers’ union. The Respondents refused this demand.
According to the Respondents and Laborers Local 133, the business
agent stated that he would file conplaints with the Gty of Quincy
and the Federal Governnment to have the Respondents debarred from
this type of work. (TR 240-241, 333, RX1)

I n Novenber 1992, Joyce Noonan, a conpliance officer for DO,
Wage & Hour Division, contacted the Respondents. She went to
Respondents’ | ocation on Branch Street, Quincy. She nmet with Frank
Der bes, the general manager, and C ndy Onl son, the bookkeeper. M.
Noonan testified as to her nenory of the investigation.® She asked
“if the firm had been working on any federally funded projects”
bet ween 1990 and 1992. (TR 33) Frank Derbes responded that they
had not. M. Noonan then asked “directly about the Hanover Street
project.” Respondents stated they had worked on this project and
supplied the payroll and tinme records for Derbes Bros., and the
certified payrolls for the Quincy Center Project. (PX Dand E, TR
33) Ms. MNoonan was allowed to review and transcribe these

" M. Daley was al so the supervisor for the 1992 investigation
di scussed infra. He testified that if he had conducted the 1992
investigation he would first have asked Respondents how many
conpani es or corporations they had and then woul d have asked for
all the records for all these conpanies. (TR 205-206)

8 According to Ms. Noonan, her office had received a conpl ai nt
fromthe United States Departnent of Housi ng and Urban Devel opnent
(hereinafter HUD). In turn, HUD had received a conplaint fromthe
Gty of Quincy. (TR 70-71)



docunments.® (PX F) She was also allowed to return to Respondents’
| ocati on on Novenber 16, 1992, to interview four enpl oyees during
work time, which Ms. Noonan described as standard procedure. (TR
37-38,67) She had conpared the enpl oyees’ tine sheets (PX C) and
the individual Derbes Bros. pay cards (PX D) with the certified
payroll for the Quincy Center Project (PX E). The tine sheets
showed t he enpl oyees working nore hours than were recorded on the
certified payroll. Specifically, two enployees had 40 hours for
one week on their tinme sheets but only 20 hours on the certified
payrol | . (RE 39-41) After interview ng these enployees and
conmputing the hours listed on the payroll, M. Noonan concl uded
that the conpl aints which her office had received about the Quincy
Center Project were valid.

Ms. Noonan met with Frank Derbes and C ndy Chl son again on or
about Decenber 7, 1992. (TR 41) Ms. Noonan described the
di screpanci es she had found. According to Ms. Noonan, Respondents’
representative said there could have been an error and then |eft
the room A short tinme |ater Robert Derbes, Respondents’
Treasurer, telephoned Frank Derbes and said that the enpl oyees in
questi on had been paid on the Derbco, the private payroll. (TR 42)
Ms. Noonan stated at this time that she had previously asked for
“all the records for the last two years.” According to Ms. Noonan,
Frank Derbes said he was unaware of the second set of records. (TR
43) Ms. Noonan was then given and was allowed to photocopy the
Derbco payroll. (TR 43, PX QG

Respondents’ version of this investigation was given by Robert
and Frank Derbes and C ndy Onhlson, Respondents’ secretary and

bookkeeper. Respondents’ w tnesses testified that it was their
goal to cooperate conpletely in the investigation. (TR 251-
252,351) Ms. Ohlson testified that the DOL i nvestigator asked for
the 1990-1992 Derbes Bros. payroll. It was only when the

investigator referred to discrepancies that the Respondents’
of fered the Derbco payroll to show how the other hours had been
recorded. (TR 344-347, 355) Frank Derbes, Respondents’ genera
clerk, testified that the DOL investigator said she wanted to see
the Derbes Bros. payroll at the initial neeting and only requested
the Derbco records at a subsequent nmeeting. (TR 411-412) Frank
Der bes added that this was consistent with his understandi ng of the
genesis of the investigation which was a conplaint by the

® Respondents offered evidence that Derbco had been in

exi stence for a nunber of years. Respondents had several signs
including a large one over the entrance to their facility which
stated “DERBES BROS. DERBCO AUTOMOTI VE* (RX 4A 4B, TR 65-66, 244)
However, Ms. Noonan testified that she was unaware of Derbco when
she began the investigation and did not learn of its existence
unti| approxi mately Decenber 7, 1992. (TR 64,94) Ms. Noonan al so
testified that she was unaware of the practice in the construction
i ndustry of operating as a “doubl e breasted” entity. (TR 89)
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bri cklayers’ uni on about assignnment of work on the Quincy Center

Proj ect. (TR 429) Robert Derbes testified that the DOL
investigator initially asked for “the certified payrolls on the
Quincy Il job” and did not refer to anything concerning Derbco.

(TR 248- 249)

Respondents stated that their enployees who did the paving
work on the Quincy Center Project were paid on the Derbes Bros.
payroll for all work on that project. However, the sane enpl oyees
were assigned to other work during this period. Enployees would
frequently work several hours at the Center and then work on a
private non-union jobs during the same work day. Enployees’ hours
for the non-union, private work were recorded on the Derbco
payrol|. Enployees on the Quincy Center project would al so perform
wor k whi ch was not covered by the prevailing rate, such as guardi ng
sidewal ks after the work day to prevent vandalism This work was
al so recorded on the Derbco payroll. (TR 274, 361-362, 404-409) The
DCL i nvestigator testified she was unsure whet her such “guard duty”
woul d be covered by the prevailing rate. (TR 86-87)

After her initial interviews wth enployees, the DO
investigator did not neet again wth enployees during the
i nvestigation. Thus, she was not able to verify the performance of
guard work or whether these enployees had worked on private jobs
during the sane period they were working on the Quincy Center
Project. M. Noonan explained that during the initial interviews
they indicated they just worked on the Quincy Center Project. (TR
87, 104-106)

At the final conference with Respondents’ representatives on
Decenber 10, 1992, Ms. Noonan outlined the viol ati ons she had found
including the fact that the Derbco payroll records had not been
supplied “initially.” (TR 59) According to Ms. Noonan, Robert
Derbes explained that this was because Respondents believed she
had been “honing in only on the federal project.” (TR 60) M.
Noonan responded that she had requested “all pay and tine records
for the last two years.” (TR 60) At the conclusion of this
conference, Respondents’ representatives agreed to conply with al
the provisions of the Fair Labor Standards Act! and t he Davi s- Bacon
Act . Respondents also agreed to pay all back wages which were
due.™ Ms. Noonan recalled telling Respondents’ representatives
that there was a “possibility of debarnent.” (TR 62)

On cross exam nation, M. Noonan stated that when she first
went to Respondents’ place of business she requested the payrolls

10 The Fair Labor Standards Act viol ati ons whi ch had been f ound
total ed $50. (TR 70)

Al noney which was due to enployees pursuant to this
i nvestigation was paid shortly after the final conference.
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for all *“federally funded projects,” or “the Qincy Center
project.” (TR 74) Respondents reportedly answered that they did
not “have any federal projects.” (TR 75) Later Ms. Noonan
testified that she asked for “all of the pay and tinme records for
all enpl oyees over a two year period.” (TR 77-78,91-92)

Subsequent to the final neeting with Respondents, Frank Derbes
called Ms. Noonan and informed her that the Gty of Quincy was
wi t hhol di ng appr oxi mat el y $250, 000 owed t 0 Respondent s, pendi ng t he
out cone of the DOL investigation. Ms. Noonan then called the Gty
of Quincy, informed them that the back wages had been paid, and
shortly thereafter, the $250, 000 was paid to the Respondents. (TR
79-80, 261-262)*?

Noel Codling testified that he was enployed off and on by
Respondents from 1989 to 1992. (TR 117) He worked on the Quincy
Center Project for about two nonths but was uncertain as to when
this was during 1992. (TR 117) He testified that at |east one
ot her enpl oyee, Robert Scott, was assigned to watch si dewal ks whil e
they were drying to prevent vandalism (TR 135) Codling was never
assigned to do this. (TR 118-119) He testified that he worked
eight hours, 7:30 a.m to 3:30 p.m, five days a week for the
entire tinme he was on this project. (TR 120-121) According to M.
Codling, he worked forty hours every week unless it rained. (TR
122) He testified that payroll records which showed that he worked
only twenty hours a week on this project were inaccurate. (TR 123-
129) He stated he never worked at the “shop” or at “Green Street.”
(TR 130-133, 170)

On cross exam nation, Codling testified he started working at
the Quincy Center Project in May 1992. (TR 141) He could not nane
any of the streets on this project. (TR 144, 146, 151) He testified
he worked on this project in June 1992, eight hours a day, five
days a week. (TR 147-148) He stated he remained on this job until
Decenber 1992 when he was laid off. (TR 150-151) Al so on cross
exam nation he stated he did not know if other enployees were
assigned to watch the cenent. (TR 153-154,171) He testified he
was paid $15 an hour and worked 40 hours a week. (TR 175) Thus
his gross pay would be $600 a week. He testified he did not
receive union health and welfare benefits, although he had

2 John Conmer, the executive director of the Quincy Housing
Authority, testified that he had overseen approximately twelve to
fifteen public works contracts perforned by Respondents for the
City of Quincy. Hs departnment is responsible for seeing that the
posted rate is paid on Gty construction projects. There had been
no conplaints filed agai nst Respondents on any of these projects.
M. Coner testified that, in his opinion, Respondents were one of
the finest contractors in the Gty. M. Coner had no direct
knowl edge of the hours of work or the wages paid on the Quincy
Center Project. (TR 108-116)



“cleared” his working on the Quincy Center Project with Laborers
Local 133. (TR 155) He did, however receive pay stubs which showed
t he anobunt he was paid and what his deductions were. (TR 160-161)
The Respondents” bookkeeper testified that at | east on one occasi on
she showed him that he was receiving two separate paychecks and
that at the end of the year he received two W2 tax statenents.
(TR 394-395) He testified that he did not know what the union rate
was or whether he was receiving it. (TR 165-166) He assuned that
the rate was $15 per hour and he would therefore be paid $600 for
a 40 hour week.

Paul J. MNally, the Business Agent for the Massachusetts
Laborers District Council, testified that he had been involved in
the construction industry in Massachusetts for nore than fifty
years. He stated that it is not unusual for a paving contractor to
use the same crew to work on different jobs during the sanme day.
Laborers Local 133 was in his District Council and he was
responsi ble for processing any grievances filed against
Respondents. M. MNally was unaware of any such grievance since
Respondents had becone signatory to the Laborers contract in the
late 1970's. (TR 328-329) He testified that he was aware that
uni on contractors engaged in “doubl e breasting” and that the union
was essentially willing to “look the other way.” (TR 330-331)
Simlarly, when union nmenbers act as watchnmen while cenment is
drying, the collective bargaining agreenent did not apply and
menbers were free to strike their own deal. (TR 332)

POSITIONS OF THE PARTIES
Solicitor’s Position

Respondents paid enpl oyees wages |ower than the prevailing
rate and understated the nunber of hours actually worked on the
Qui ncy Center project. In order to conceal these violations
Respondent s mai ntai ned two sets of books and attenpted to hide the
exi stence of the second set of books from the DOL investigator
These actions, in conjunction with Respondents’ history of two
prior violations amount to willful and aggravated viol ati ons of the
Davi s- Bacon Rel ated Acts and require debarnment fromsuch contracts
for a period of three years.

Aggravated and wi |l I ful violations are intentional, deliberate
and know ng violations and not nere inadvertence and negli gence.
See MclLaughlin v. Richland Shoe Corp., 486 U S. 128 (1988), A.
Vento Construction, CCH LLR WH Ad. Rulings, 31,987 (October 17,
1990) .

Fal sification of certified payroll records to conceal
violations constitutes aggravated and wllful violations and
warrant an order inposing a three-year debarnent period. R J.

Sanders, Inc., WAB No. 90-25 (January 31, 1991); A. Vento




Construction, supra, Stateline Roofing Co., CCHLLR W Ad. Rulings,
132, 251 at 44, 646-44,647 (April 23, 1993); H_P. Connor and Conpany
et. al., CCH LLR WH Ad. Rulings, 132,044 at pp. 43,850-43, 851
(February 26, 1991).

Enpl oyer’ s Position

The Solicitor failed to sustain his burden of proof. Thereis
no factual basis for the assertion that the Enployer did not pay
the prevailing wage rate for all hours worked on the Quincy Center
Project. The Enployer had legitimte, |awful business reasons for
recordi ng enpl oyees hours on two different payrolls. The Enpl oyer
cooperated fully in the DOL investigation and did not attenpt to
conceal the existence of a second set of books. The enployee
witness, Codling, 1is not credible. The 1982 and 1988 DOL
i nvestigations did not warrant consideration for debarnment at the
time and may not now be utilized to support debarnent.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

The first issue presented concerns the alleged violations
uncovered by the 1992 DCL investigation concerning nonpaynent of
prevailing wages. The Solicitor relies on two bases to prove these
all egations - the records thensel ves and enpl oyee testinony.

The records, in and of thenselves, do no nore than establish
some inconsistences. The Solicitor relies on the fact that
Respondents subm tted el even weeks of certified payroll records for
the Quincy Center Project. During eight of the el even weeks four
enpl oyees worked an average of four hours a day, twenty hours a
week on the project. (CX E) The Solicitor argues that these
records are internally inconsistent and lack credibility. First,
the Solicitor points to the Derbco tinme sheets which contain only
three entries under “location.” “Quincy Shop,” “Green Street” and
“Weynmouth Garage” are the only locations cited. (PX @ The
Solicitor takes the position that this shows the records are
fal sified. Robert Derbes’ only explanation was that the term
“shop” could refer to anything including work at a non-prevailing
rate job. However, the Derbes Bros. time sheets for the period
July 24 through October 9, 1992, the period enconpassed by the
i nvestigation, refer to a nunber of other locations. (PX C The
bookkeeper testified that the only prevailing wage rate work was
that designated as “Hancock Street” and that every other entry was
considered to be private, non-prevailing wage rate work. (TR 370-
374) Respondents did introduce photographs which Robert Derbes
testified showed M. Codling working at a job in Canbridge,
Massachusetts on August 5, 1992, during the tinme M. Codling
testified he was worki ng exclusively on the Quincy Center Project.
(TR 266- 269, 292-295) M. Codling was not recalled to testify with
respect to these photographs.
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The Solicitor also points to the fact that when Noel Codling
first began working in April, 1992, it is undisputed that he was
doi ng private, non-union work. The Solicitor cites Respondents’
payrol |l records which show Codling at this tinme was on the Derbes
Bros., the wunion payroll, but for sone unexplained reason was
recei ving $15 an hour, the non-union rate. (PX D) The Solicitor
argues that this obvious contradiction also shows that the payrol
records are unreliable. However, the bookkeeper expl ai ned that M.
Codl i ng was pl aced on the Derbes Bros. payroll because he needed a
sufficient nunber of hours to be eligible for the union fringe
benefits. As previously noted, all hours on the Derbes Bros.
payrol |l required that Respondents nake the appropriate paynents to
the union health and welfare funds. Finally, the bookkeeper also
expl ai ned that while an entry on the Derbes Bros. payroll required
paynments for the union health and welfare funds it did not require
paynment of the prevailing rate. As Ms. Ohlson stated, it was her
understanding that the prevailing rate was limted to projects |ike
Qui ncy Center. (TR 397-399, 440-441)

The Solicitor’s final argument wth respect to the payroll
records concerns the certified payroll for the Quincy Center
Project. For the first two weeks, the |aborers’ rate is shown as
$16.90. In the third week an “adjustnment” of $6.00 an hour was
made. Beginning with the third week, the | aborers rate i s shown as
$22.90. (PX E) The Solicitor argues, in effect, that the records
shoul d show the rate as $16. 90 and a $6. 00 per hour paynent to the
appropriate union for health and welfare benefits. Oher records
establish that the enployees were given, and cashed, paychecks
which were based on an hourly rate of $22.90. (PX 1) The
Solicitor argues that if these records are accepted as accurate,
t hey woul d show t hat Respondents i ncl uded the $6. 00 per hour in the
enpl oyees paychecks and then made a second $6. 00 per hour paynent
to the union for health and welfare benefits. According to the
Solicitor, it is “highly unlikely” that Respondents woul d make such
a doubl e paynent and therefore the payroll records are unreliable.
Respondents’ bookkeeper stated that the “adjustnment” was nade
because she was told by the City of Quincy that the $16.90 rate was
incorrect. The docunents introduced show that enployees did in
fact receive paynent based on this rate. Therefore, it appears
t hat Respondents were i ndeed paying the incorrect rate, albeit one
that favored the enployees by $6.00 an hour. However, | do not
find that this is a persuasive reason, in and of itself, to
guestion the validity of these records. This Project was for a
fairly short period of time and the bookkeeper testified credibly
that she was acting on instructions fromthe City.

In conclusion, while there are questions and i nconsistencies
in the payroll records, |I find that there is no basis to disregard
these records or conclude that they were fabricated to hide any
viol ati ons concerni ng paynent of the prevailing wage rate.
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The Solicitor’s case then, in effect, hangs on the credibility
of M. Codling to establish that the records are inaccurate and
were conpil ed to conceal violations. M. Codling testified that he
wor ked on the Quincy Center Project for eight hours a day, five
days a week for the entire termof the Project. According to M.
Codling, the only exceptions were when it rained or there was a
hol i day. (TR 122-128)

M. Codling’ s testinony was at tinmes inconsistent and was
contradi cted at a nunber of points by other exhibits. M. Codling
evi denced confusion as to when he actually worked on the Project.
He first testified that he did not renmenber the nonth he began work
on the Project, but recalled he was on this job for about two
nonths. (TR 117) On cross exam nation, he testified repeatedly
t hat he began working on the Project in May, 1992 and continued to
do so until Decenber 1992. (TR 141-142,147,149-151) On redirect
exam nation, he testified he did not begin work on the Quincy
Center Project wuntil “spring break” or June. (TR 168) He
testified that he was working on the Quincy Center Project at the
time he spoke to the DOL investigator. (TR 169) The parties agree
t he Respondents began work on the Quincy Center Project on July 20,
1992 and conpleted work by OCctober 10, 1992. The 1992 DOL
i nvestigation did not commence until November 1992. Thus, M.
Codling was in error with respect to when he started and fini shed
and how | ong he had, in fact, worked on this job.*

M. Codling al so appeared somewhat confused with respect to
his pay and benefits. He testified very clearly that he understood
his rate of pay to be $15 an hour. (TR 175) This was bel ow t he
uni on contract and the prevailing rate. M. Codling stated that
al t hough he checked with the Laborers Local 133 before taking the
job with Respondents in 1992 (TR 162), he felt he was able to
negotiate his own hourly rate even on union or public work
projects. This is unusual testinony froma person who had been a
uni on nenber for a nunber of years. Further, if M. Codling did
i ndeed work solely on the Quincy Center Project and if he was paid
$15 and hour without benefits, his pay would only vary each week
when there was a holiday or tine was mssed due to rain. The
payroll records show that his gross and net pay varied
substantially fromweek to week. Both M. Codling and Ms. Chl son
testified that M. Codling always checked his pay carefully. (TR
154, 393-394) M. Codling testified he was paid the correct hourly
wage on the Quincy Center Project but did not receive any union
fringe benefits on this job. The records show that in fact he was
credited for purposes of union health and wel fare benefits for al
hours recorded as working on this Project. M. Codling also
testified that he received an annual statenent from Laborers Local

¥ M. Codling had, in fact, returned to work for the
respondents on April 17,1992, but worked on ot her jobs before being
assigned to the Quincy Center Project. (PX D
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133 which listed the hours he had worked during the year. On cross
exam nation, he stated he was covered by the wunion nedical
i nsurance and pension plan. (TR 165-166)

These statenents denonstrate that with respect to the Quincy
Center Project, M. Codling was not aware of the dates of his
enpl oynent, his rate of pay, or the fact that he received credit
for union health and wel fare benefits. Mreover, although a Union
menber for a nunber of years, he felt he was able to negotiate his
hourly rate on his own. He denonstrated poor nmenory with respect
to fairly obvious details, i.e., he was unable to nane any streets
on the Quincy Center Project and did not renenber that at |east on
one occasi on he received two separate pay checks and separate W2
tax statenments at the end of the year. In view of all of the
above, | am not persuaded that M. Codling is a reliable wtness
with respect to the details of where and when he worked on the
Qui ncy Center Project. Accordingly, I find that the Solicitor has
not sustained his burden of establishing that the Respondents
viol ated the Davi s-Bacon Rel ated Acts.

Further, assum ng that the Secretary had established that the
enpl oyees had not been paid the prevailing rate and overtine, the
total violations anpbunted to $2,761.42 due to four enpl oyees. The
contract for the Quincy Center Project in its final form exceeded
$1, 300, 000. Thus, the violations were .002%of the total contract.
The cases have held that such an amount is to be considered de
mnims. See e.g., Action Systens, Inc., et. al., 82-SCA-81, 85-
SCA- 15, 86- SCA-37 (January 25, 1991).

Mor eover, even assumng there were violations of the Davis-
Bacon Related Acts, | do not find that Respondents engaged in
conceal nent of the payroll records involved. In effect, the
Solicitor urges that at the conmencenent of the investigation the
DOL agent asked for all payroll records for all of Respondents’
businesses for the prior tw years and that Respondents
del i berately and knowi ngly wi thheld the Derbco records to conceal
the violations. I find that the investigator made at best an
uncl ear and at worst an i naccurate request for the payroll records.
I do not nean to inply that the investi gator was anything | ess t han
forthright in her testinmony. | found her to be an open and honest
wi t ness who gave her best recollection of the events in question.
However, the investigator was unfamliar wth the practice of
“doubl e breasting” and did not know of the existence of Derbco at
the outset of the investigation. In these circunstances, it is
under st andabl e t hat she woul d not nmake precise, inclusive requests
with respect to payroll records. The investigator herself gives
several different versions of exactly what it was she asked for.
Initially she asked for “any federally funded projects” and then
about “the Hancock Street project.” She said she would “need the
contract information and the certified payrolls for that project.”
(TR 33) The investigator testified that it is her usual procedure
to ask for all time records for all enployees for the past two
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years, but did not testify that she had made that specific request

in the instant case. In any event, she was given the Derbes Bros.
payroll and the time cards of the enployees who worked on the
proj ect . Al though the nmatter is not entirely clear, it is

under st andabl e how Respondents coul d t hink t hey were conplying with
the specific requests of the investigator.

This was the third time DOL had investigated Respondents
During the second investigation there was an issue of two sets of
books and the investigator at that tinme had nentioned the

possibility of debarnent. The prior investigator said it would
have been his procedure to ask about all the Respondents
corporations and then to ask for all these payroll records.

Respondents’ wi tnesses give a dramatically different version of
t hese events. They stated in effect that they did everything
possible to cooperate in the investigation and it was they who
referred to the Derbco payroll as an explanation for the “m ssing”
hour s.

Al though the matter is not entirely free fromdoubt, | find
that the Solicitor has not sustained his burden of proof by show ng
that the Respondents knowi ngly and deliberately w thheld and/or
conceal ed payroll records. The investigator’s request was
i npreci se, or at |east open to the interpretation that Respondents
gave to a request pertaining to the Hancock Street job or federally
funded projects. | findit difficult to understand why, in a third
i nvestigation when the i ssue of a second set of payroll records had
previously arisen, there was no witten request for the specific

docunents sought by the DOL. | am not speaking necessarily of a
subpoena, but nerely a letter or nenp to Respondents. Havi ng
failed to do this, and having presented a witness who testified to
several slightly different versions of what was requested, | find
that the Solicitor has not carried his burden of establishing
i ntentional conceal nent. Mreover, assum ng arguendo that there

was an attenpt to wthhold records pursuant to a feigned
“m sunder st andi ng” of the investigator’s request, when the all eged
di screpanci es were pointed out to the Respondents, the investigator
was supplied with and allowed to copy all of the Derbco records.
This arguable delay during the course of the investigation would
not, in and of itself, warrant debarnent.

The cases cited by the Solicitor, e.qg., RJ. Reynolds, Inc.
and A. Vento Construction, do not require a different result.
These cases found that the enpl oyer had kept two separate books for
t he purposes of concealnent. |In effect, the enployer kept a set of
deli berately inaccurate payroll records to show any DOL
i nvestigators and a second, accurate set of records which refl ected
the actual wages paid to enployees. In the instant case, we are
dealing with the records of two separate corporations, one union
and one non-uni on, each of which accurately reflects the wages paid
by that corporation
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Finally, the Secretary does not rely on the instant case
al one to support the requested debarnent of Respondents but points
to a history of two prior “violations,” in 1982 and 1988. Wth
respect to the 1982 investigation, no evidence was submtted to
establish any violation. Wth respect to the alleged 1988
vi ol ations Richard Dal ey, the supervisor of the 1992 investigation
and the investigator in 1988, testified as to his findings during
the 1988 investigation. The 1988 case was, as discussed supra,
resol ved by t he paynent of $16,200. There was no litigation of the
underlying allegations. Wilel find no fault with the accuracy of
M. Daly's testinony as to his recollection of what the
i nvestigation “found” this is not sufficient to establish a prior
viol ation. Absent a prior decision, the Solicitor nust introduce
in the instant proceeding the sane quantum of proof to establish
the exi stence of a violation. The testinony of the investigator as
to what he recalled finding will not suffice.

For all of the above reasons, | find and conclude that the
Solicitor has failed to carry his burden of proving that the
Respondent s have engaged in viol ations of a sufficiently egregious
nature to warrant di sbarnent.

ORDER

The Secretary’s request for an order that the Respondents be
debarred is hereby DEN ED and t he conpl aint herein D SM SSED

JOEL F. GARDI NER
Administrative Law Judge

Bost on, Massachusetts

JFG gcb
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